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1STATEMENT OF THE CASE
Nature of the Case
Kylie Kauffman contends the district court abused its discretion when it ordered
restitution even though the State failed to present sufficient evidence to support its claim for
restitution for the time spent by the prosecutor on one of her cases.  In making that argument, she
is mindful of the fact that defense counsel stipulated to the State’s restitution request.
Statement of the Facts and Course of Proceedings
Pursuant  to  a  global  plea  agreement,  Ms.  Kauffman  pled  guilty  to  one  charge  of
possession of a controlled substance in this case.  (R., pp.68, 159.)  She explained that her
actions in the theft case were efforts to get money to buy drugs, and that her recent drug use had
really begun following her mother’s death.  (PSI, p.6; Tr., p.6, Ls.19-23.)  Defense counsel also
noted the role that her mental health issues played in this regard, as she has been dealing with
different diagnoses since early childhood.  (Tr.,  p.6,  L.24 -  p.7,  L.10.)   Her most recent mental
health assessment resulted in diagnoses for major depression and stimulant disorder, along with a
rule-out diagnosis for attention deficit hyperactivity disorder.  (PSI, p.224.)  However, it did not
include a diagnosis for Asperger’s disorder or other autism spectrum disorder despite
Ms. Kauffman’s self-reported previous diagnosis in that regard.  (PSI, p.224.)  Ultimately,
Ms. Kauffman expressed her dedication to getting her drug issues under control, and requested
outpatient treatment or screening for mental health court or drug court to help her in that regard.
(See generally Tr., p.9, L.4 - p.10, L.7.)
However,  the  district  court  felt  she  would  not  be  successful  on  probation  at  that  point,
and so, decided to impose concurrent sentences of five years, with one and one-half years fixed,
2instead.  (Tr., p.12, Ls.7-24.)  It did recommend Ms. Kauffman be screened for mental health
services and medication while incarcerated.  (Tr., p.13, Ls.11-15.)
At  defense  counsel’s  request,  the  district  court  left  the  issue  of  restitution  open.
(Tr., p.13, Ls.4-7.)  At a subsequent hearing, defense counsel asserted they would stipulate to the
State’s restitution request.  (R., p.92.)  The district court subsequently entered an order for
restitution.  (R., pp.93-94.)1
Ms.  Kauffman  filed  a  notice  of  appeal  which  is  timely  only  from  the  restitution  order.
(See R., pp.174-75.)
1 While the order for restitution addresses the restitution requests in this case, as well as the other
resolved  by  the  global  plea  agreement,  it  only  bears  the  case  number  for  the  other  case.   (See
R., pp.93-94.)  A copy does not appear to have been entered in the case file for this case.  (See
generally R., pp.103-77.)
3ISSUE
Whether the district court abused its discretion by ordering restitution when part of the State’s
restitution request was not supported by stuffiest evidence.
4ARGUMENT
The District Court Abused Its Discretion By Ordering Restitution When Part Of The State’s
Restitution Request Was Not Supported By Stuffiest Evidence
Pursuant to I.C. § 37-2732(k), the State may request restitution for the time spent
prosecuting a case involving possession of drugs.  Awarding restitution under that statute is
discretionary. State v. Cunningham, 161 Idaho 698, 700 (2017).  A restitution award under this
statute must be based upon the preponderance of evidence submitted by the prosecutor. State v.
Nelson, 161 Idaho 692, 695 (2017).  The Idaho Supreme Court has held that a district court
abuses its discretion by awarding restitution under that statute based on unsworn representations
by the prosecutor as to the amount of time spent on a case and the applicable rate of pay, since
such statements do not constitute substantial evidence. Id. at 696-97; Cunningham, 161 Idaho at
701-02.
Mindful of the fact that defense counsel stipulated to the restitution requested by the
State, Ms. Kauffman maintains the district court erred by ordering restitution for the time spent
prosecuting her in the possession case because the State did not present substantial evidence to
support that request for restitution. See, e.g., Firmage v. Snow, 158 Idaho 343, 347-48 (2015)
(“although  the  court  is  not  bound  by  the  parties’  stipulations  to  certain  facts  or  evidence,  the
parties are so bound and are not in a position to later challenge those facts or evidence”);
State v. DuValt, 131 Idaho 550, 553 (1998) (noting an exception to the rule about raising issues
for  the  first  time  on  appeal  when  the  issue  was  actually  decided  by  the  trial  court); but see
State v. Wisdom, 161 Idaho 916, 920 (2017) (refusing to consider a challenge to restitution for
the first time on appeal); State v. Garcia-Rodriguez, 162 Idaho 271, ___, 396 P.3d 700, 704-05
(2017) (refusing to reverse a decision based on a theory that was not argued below).  The only
“evidence” supporting the restitution award in that regard is the same type of unsworn statement
5which the Supreme Court held to be insufficient in Nelson and Cunningham.   (See R., p.96.)
Therefore, this Court should vacate that portion of the restitution order.
CONCLUSION
Ms. Kauffman respectfully requests that this Court vacate the portion of the restitution
order for the time the prosecutor spent on the possession case.
DATED this 13th day of November, 2017.
__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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